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ON FINAL WORKSHOP REPORT 
 
 
 

In accordance with the instructions and procedural schedule set forth in the Assigned 

Commissioner’s Ruling (“ACR”) of October 5, 2006,1 the Alliance for Retail Energy Markets 

(“AReM”) respectfully submits the following reply comments on the Commission Staff report 

entitled Final Workshop Report: Interim Emissions Performance Standard Program Framework 

(“Final Workshop Report”).2 

I. INTRODUCTION 

Among the many important topics addressed in the Final Workshop Report relating to the 

design and implementation of an interim greenhouse gas (“GHG”) emissions performance 

standard (“EPS”) for load-serving entities (“LSEs”), a topic of particular interest to AReM is the 

process by which electric service providers (“ESPs”) will demonstrate compliance with the EPS.  

At the workshop, it was recognized that the compliance process contemplated for the large 

investor-owned utilities (“IOUs”) was not appropriate for ESPs and that an “ESP process” would 

                                                 
1 Assigned Commissioner’s Ruling: Phase 1 Amended Scoping Memo and Request for Comments on Final Staff 
Recommendations, Oct. 5, 2006, p. 7.    
2 AReM is a California mutual benefit corporation whose members are electric service providers that are active in 
California's direct access market.  The positions taken in this filing represent the views of AReM but not necessarily 
those of particular members or any affiliates of its members with respect to the issues addressed herein.   
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need to be created.  Notwithstanding the general consensus on this point, however, there is some 

disagreement as to whether, for purposes of implementing the EPS, it is necessary to require 

ESPs to submit contracts to the Commission prior to their execution for review and approval, or 

whether it will be sufficient for ESPs to file regular reports with the Commission demonstrating 

their compliance with the standard for the applicable reporting period. 

AReM is a proponent of the reporting model and, in its post-workshop comments, 

proposed that ESPs report on their compliance with the EPS (and make any related showings that 

may be required) as part of their resource adequacy (“RA”) compliance filings.3  This approach, 

originally suggested by Constellation NewEnergy, Inc. (“CNE”) at the workshop and described 

further in CNE’s post-workshop comments, is endorsed by Staff in the Final Workshop Report.  

Specifically, Staff recommends that the Commission create an ESP process that “comports with 

their current reporting process.”4   

In opening comments on the Final Workshop Report filed jointly with CNE,5 AReM 

stated its support for Staff’s recommendation and urged the Commission to adopt the ESP 

process proposed by AReM and CNE.6  The only other parties to discuss the ESP compliance 

process in any detail in their opening comments were Pacific Gas and Electric Company 

(“PG&E”) and, in joint comments, the Natural Resources Defense Counsel (“NRDC”), The 

Utility Reform Network (“TURN”), the Union of Concerned Scientists (“UCS”), and the 

Western Resource Advocates (“WRA”).7   

                                                 
3 Post-Workshop Comments of AReM, July 27, 2006, pp. 4-5. 
4 Final Workshop Report, pp. 41 and 43. 
5 Joint Comments of Constellation NewEnergy, Inc, Constellation Energy Commodities Group, Inc., Constellation 
Generation Group, LLC, NRG Energy, Inc., Mirant California, LLC, Mirant Delta, LLC, Mirant Potrero, LLC, and 
the Alliance for Retail Energy Markets (“Joint Commenters Opening Comments”), Oct. 18, 2006,  p. 2. 
6 Joint Commenters Opening Comments, pp. 2-4   
7 Southern California Edison (“SCE”) stated its support for staff’s recommendations concerning ESPs.  SCE 
Opening Comments, Appendix, p. 2.  
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PG&E and NRDC/TURN/UCS/WPA essentially support the ESP compliance process for 

the EPS being folded into ESPs’ existing RA reporting, as AReM and CNE propose.  At the 

same time, however, they either presume or insist that ESPs should demonstrate compliance with 

the EPS on an up front basis—i.e., before executing a contract that is subject to the EPS.  For the 

reasons discussed below, AReM urges the Commission to reject such an approach as 

unnecessary and impracticable, and to adopt the ESP compliance proposed by AReM and CNE 

and endorsed by Staff in the Final Workshop Report.   

II. IT IS NEITHER NECESSARY NOR PRACTICABLE FOR ELECTRIC SERVICE 
PROVIDERS TO SUBMIT THEIR CONTRACTS TO THE COMMISSION FOR 
UP FRONT REVIEW. 

PG&E seems to assume that up front review of contracts is required for the EPS to 

operate as a “gateway” standard,8 while NRDC/TURN/UCS/WPA argue that not requiring ESPs 

to demonstrate compliance with the standard prior to contract execution will open “a significant 

loophole for noncompliance.”9  As reflected in the Final Workshop Report, however, neither is 

the case.  When Staff recommended that the compliance process for ESPs comport with their 

current reporting process, they did so with the knowledge that the reporting requirements 

currently applicable to ESPs do not prescribe the submission of contracts to the Commission for 

up front review and approval.  Moreover, Staff only “reserved the right” to require ESPs to 

submit their long-term contracts that are subject to the EPS for up front review.10  If Staff 

believed it was necessary to review ESP contracts before execution, either to ensure that the EPS 

operates as a “gateway” standard as intended or to ensure ESP compliance, the Final Workshop 

Report would have so stated.              

                                                 
8 PG&E Opening Comments, p. 6. 
9 NRDC/TURN/UCS/WPA Opening Comments, p. 7. 
10 Final Workshop Report, p. 41. 
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Instead, as Staff recognized, all that is necessary is that an ESP report whether it has or 

has not entered into any contracts that were subject to the EPS (i.e., contracts that had to pass 

through the gateway) and, for any contract that is subject to the EPS, provide such information 

about the contract as may be necessary to demonstrate that it complies with the standard (passed 

through the gateway) or is exempt (was not required to pass through the gateway).  This can be 

done, as AReM and CNE propose, through an addendum to the RA compliance filings that ESPs 

regularly submit on a monthly and annual basis.  If requested, an ESP would provide designated 

staff with confidential copies of any contracts about which there may be questions, subject to an 

appropriate protective order.   

The ESP compliance process proposed by AReM and CNE comports with the current 

reporting requirements applicable to ESPs that has been proposed by Staff.  In addition, the 

AReM/CNE proposal is consistent with SB 1368, which only requires the Commission to verify 

ESP compliance with the EPS but does not require the Commission to review or pre-approve 

individual ESP contracts.11  PG&E and NRDC/TURN/UCS/WPA fail to establish why the 

Commission should pre-review individual ESP contracts solely to determine whether an ESP is 

in compliance with the EPS.  Accordingly, the Commission should reject such an unnecessary 

and unworkable compliance process.    

Furthermore, as discussed in AReM’s previous comments, there are several other reasons 

why it is neither necessary nor desirable to require ESPs to submit their contracts that are subject 

to the EPS to the Commission for up front review.  For one thing, a contract pre-approval 

requirement is not needed to protect the customers of ESPs as such entities do not have captive 

customers and are not guaranteed rate recovery of their regulatory compliance costs.  ESPs can 

be expected to take great care to ensure they are in compliance with the EPS and the 

                                                 
11 See new P.U. Code § 8341(b). 
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Commission’s implementing orders so as to avoid potentially significant monetary penalties and 

criminal sanctions.  A contract pre-approval process would be burdensome for ESPs as such 

entities are not subject to the Commission-supervised AB 57 procurement planning process and 

are not required to secure the Commission’s approval of their contracts for any other purposes.  

Lastly, such a process would be commercially impracticable for ESPs since they need to be 

nimble in the market and quickly secure incremental, discrete supplies at the time they sign up a 

customer for service in order to limit their cost risks.   

III. CONCLUSION 

For the foregoing reasons, the Commission should adopt the ESP compliance process 

proposed by AReM and CNE and endorsed by Staff in the Final Workshop Report, and should 

not require ESPs to submit their contracts for up front review and approval in connection with 

the EPS.   

Respectfully submitted, 
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